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Court of Appeals of the District of Colombia. 


No. 0351. 

Edmund L. Browning, Appellant, 

vs. 

GRACE B. (i ER M A N. 


(i Supreme Court of the District of Columbia. I 

At Law. No. G2D(>4. 

i 

Grace Ii. German. Plaint ill', 

J ' \ 

vs. I 

. 

Edmund 1,. Brown ixc, Defendant. 

United States ok America, 

District of Columbia 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and iproceed- 
ings had, in the above-entitled cause, to wit: 

1 Complaint and Summon* in flic Municipal Court), 

i 

Filed October 20, 1019. ! 

Jn the Supreme Court of the District of Columbia.j 

At Law. No. 629G4. | 

Grace B. German, Plaintiff, 
vs. 

Edmund L. Browning, Defendant. 

i 

District or Columbia, To wit: \ 

Your Complainant Grace B. German being first duly sworn ac¬ 
cording to law, states that she is entitled to the possession of the 
premises No. 4423 loth Street, N. W. located in the District of Co¬ 
lumbia, and that the same is unlawfully detained from her and held 
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av it I ionf right in* (lie defendant Ldmund I.. Drowning t° whom 
Isaac S. Pcnnybacker hud heretofore rented the said premises as a 
yearly tenant and whose tenancy and estate has heeii determined hv 
tlie expiration of the lease under which said tenancy was established, 
said lease having been duly assigned and transferred to complain¬ 
ant: that said premises were bought by said complainant for a home 
for herself and husband. Complainant therefore prays that a Sum¬ 
mons be issued, commanding the defendant to appear and show 
cause why judgment should not be given against him for the resti¬ 
tution of the possession of said premises, am! costs of this suit. 

CUACK 1>. C HUMAN. 

Subscribed and sworn to be I ore me this l*Sth dav of Sep- 
2 trill I MU* A . I >. 

| sea i.. | CIIAULKS II. ('LA UK, Jk. 

S // ///•///////n /// fin . 1 / // // trt juil 


1 he Uresideiit of the l nited States to the defendant. Kdmund L. 

Drowning. < Jrect ing: 

^ on are hereby summoned to appear in this Court on the 2nd day 
of ()rtol»er A. I h Papa. ;u |u <> clock A. M.. to answer the plaintiff s 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by >aid plaintiff ami costs of 
this suit, and in rase of your failure solo appear am! answer, the 
suit will he proceeded with as in ease of default. 

\\ it ness the Honorable Judges of said (burl this 10 dav of Sep. 
A. \\ PUO. 

DLANCIIH NHHK. [seal.| 

rh rl :. 

1 >y U. II. UOLLINS. 

Assistant ('Jerk. 

1.00 1M. Clerk. 

Marshal s fit I urn. 

Sept. *20. 1010. 

Mrs. I >rowning summoned by leaving a copy hereof with a per¬ 
son above'the age of sixteen years, in possession of the prem- 
3 ises: the defendant not to be found. 

MAUJICK SPLAIX, 

' l \ S. Marsh ah 
1 >y H. A. McLACCHLIN, 

I)(pu.fif Marshal. 

./ adtf m t nf. 

Oct. 2. 1010. 

Judgment for plaintiff for possession of the within described 
premises after trial with costs. KDW. 1>. KIMBALL, 

Judge. 


Appeal noted. 
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I mh-rtakiny (hi Appeal la the Municipal Conrt. 


The defendant, desiring to a]>]>eal from the judgment of the Mu¬ 
nicipal Court of the District of Columbia, rendered against! him in 
the above-entitled cause on the second day of October, 1011), to the 
Supreme Court of the District of Columbia, and National! Surety 
Company his surety, hereby appearing and submitting to tlie juris¬ 
diction of the said Supreme Court of the District of Columbia, un¬ 
dertake, jointly and severally, to abide by and pay the said judgment 
if it shall he allirmed, together with the costs of the appeal, land all 
intervening damage's to the leased property, and compensation for 
the use and occupation thereof from the date of the said judgment 
to the date of its affirmance, which said judgment, if affirmed, 
4 may be rendered against them by said appellate court jointly, 
or either of them separately, in this case, for the amount of 
the judgment so affirmed and the intervening damages, compensa¬ 
tion and costs aforesaid. j 

Signed this 7th day of October, A. D. 1010. j 

EDMUND L. DROWNING. 

NATIONAL SURETY COMPANY, [seal.] 

P>v \V. II. ROXSAYILLH, 

• ■ . i 

-I ttornpy-ni-fact. 


Approved: Oct. S. 

O. (\ Al’KAM. 


WILLIAM TIITZ, j 

Justice. 


Surety qualified. 


1010.. Oetj 7. 

•T. 11. YOUNG, I 

Ctk, 

P,v 0. B. COFLIN, 

Asst Cl']:. 


Surety duly authorized. 


Oct. 9, 1910. 

BLANCHE NEFF, i 
Clerk, M. C. 
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< • ft / If rtt I > o! M i> n tr ) jtti! ( 1,11 rf mi . 1 />/>/<//. 


I>ate. 

mm. 


>c]»t. Mr!! 

Sept. I'.Rh 
•JtRli 


1 lin^s. 

PlamtitFs attorney. - -. 

! >i !*« i h!;» nt s “ . W. (Prentiss. 

Sworn complaint Tiled. 

Si111111 mh i- ami <•<»{»\' i->ued ret urnaUe th-t. 2 . p) A. M. 

Summon- returned , '>uiii;iioin i il I»y leaving a copy 
laavol will; a per-on above the am* of P’> years in 
possession of 11 h* p!’eJ 11 ise-. lilt- «!•*!’« *11« 1;1 II t Hot to lx* 
loin 111." 

'Trial. \vi l tiroes >\Vo|-||. 

Judgment fur plainlill’ for pn-.«\—ion of tlie within de¬ 
scribed prel 11 isr- ail‘l costs. Appeal noted. 

Appeal, undcrtakiii" on. with National Surely Co., 
>urely, approved and Tiled. 

Appeal. r< e<>rd «,n. and papers tiled with Clerk of Su¬ 
preme Court. I). ('. and notice -<*nt to defendant s 
at tormv. 


'This is to certify, that the foreinoin.a, is a true copy oi the Pocket 
Kntries ami of all the proceeding had hefore the said Court in tlu* 
above cause, and that the annexed documents are all the original 
papers tiled in said cause. 

Witness, the Honorable .Indies of -aid Court this 1 !th day of Oc¬ 
tober A. P. P-'P-T 

• m.ANciiK xfff. 

('hrl\ 

Costs paid by Plaintiff. S 2 >o. 

Costs paid by Pelemlant. Si.(Ml. 


X n 11 •' i, / 1 »ii s <>n 1 1 ' 1 > 111 M nnirtjuil ( mi rf 

Issued < >etober 20. FUW 


The President of tlie Cnited States to the Appellee. C.roetin^: 

The Appellant having docketed an appeal in the Supreme Court 
of the Pistriet of Columbia, from the judgment of the Municipal 
Court of the Pistriet of Columbia, therefore. 

You are herebiv summoned to appear in said Supreme Court, on or 
before the tenth-day. exclusive of Sundays and lo^al holidays, after 
the service of this Writ on you. and show cause why the said Appel¬ 
lant should not have judgment against you therein. 
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Witness, flic Honorable Waller I. MeCov. Chief .lustiej' of said 
Court, the 20 day of (let.. A. !). mill. 


SKA!.. 


W.M. C. I’KKNTlss. 

. 1 Horn' ii. 


.i. u. vorxy 

< 'U r/:, 

11y C. 15. COFI.lX. 

. I ssis/an I \ ( U r/:. 


( Kndorsed.) 

Service accepted this 20{ h dav of October. 1 0 I 0. 

Cl IA PIN P>. I>A I’M A N, 

Aft u for Plaintiff. 

I " 

.1 iiiAfit'tl nf Ntril l nth r Jfnfr 10 . 

i 

Filed < teloher d7. 




1 )ISTRI<T (>E (\U.r.M niA. To irif: j 

J 

I. (• nice P>. Ccrman. heiny first duly sworn accord ill" - fo Ijiw upon 
outh depose ;i t i<l say : I hat I am th.e person named ns plaintiff in the* 
above-entitled ujuse and am entitled to tile possession of !p remises 
No. 4-12-> l*>th Street. Northwest, in the District of Columbia, the 
sunn* Ik inti lot nmnl>ered sixty-nine (<*>!> > in William C. Allard and 
Suiter 1>. Appleby s subdivision in Square numbered t wciity-seven 
hundred (2A)**) “Indolence . as per plat recorded in P>o4k At) at 
puye ll-> m the Oilier of the Surveyor for the district of ('dlunihia. 
and that the same is unlawfully detained from me and held! without 
ri^ht hy the aforesaid defendant. Kdmund L. Prownina;: that I have 
a just riiLilit to recover possession of said premises because of! the fol¬ 
lowing facts: 

1 am a bona fide purchaser of said premise-, which I bought for 
my own occupancy as a home. 1 purchased said property oh the Ath 
day of May A. I). 1010. by deed hearing that date and dulv recorded 
on the < th dav of Mav A. 1 >. 1010. in l.iher -1 h s A at folio )A0. one 
of the I -and PYcords of the district of Columbia. The purchase 
price of said property was sn.AOO.MO. which I paid as jfollows: 
S2.fH)().()() cash. assumed a first trust of S 1.*>00.00 ami nave ii second 
trust of s:;,ooo.no. 

At lli(‘ time of the purchase hy me of said premises as aforesaid, 
the defendant. Kdmund L. Browning, occupied thejsame as 
^ tenant under a written lease under seal from Isaac jS. Pen- 

nyhaeker. one of my predecessors in title and my grantor by 
mesne conveyances, which hy it< terms terminated or expired on the 
14th day of Septemher A. P. 1010. Notwithstanding the fact that 
under the ('ode of-Paws for the District of Columbia, no police to 
the defendant to vacate said premises at the expiration of said lease 
>vas required, nevertheless immediately after I purchased said prem- 
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isos, to-wit, in the month of May 101ft, I notified said defendant, 
Edmund L. Browning. in person, that I had bought the same for 
my own occupancy as a home for myself and husband and would 
require possession thereof on the expiration of said lease, to-wit, Sep¬ 
tember 14th. lftlft. I offered to release the defendant from, and to 
accept a surrender of. the balance of the term of said lease, but the 
defendant informed me that his lease upon said premises did not 
expire until the said 1 1th day of September lftlft and that he would 
not vacate before that time unless he could find a suitable place to 
remove to. I thereupon made diligent efforts to locate a place for 
the defendant and did locate several desirable places of which he 
could have obtained possession, but lie repeatedly declined to accept 
any of them or remove from said premises No. 442b loth Street, 
Northwest, sayinti that In* would not live East of 14th Street. North¬ 
west, and would not consider moving in the summer time. 

From the time of the purchase by me of said premises in May 
lftlft. up to and including the month ending September 14th. lftlft. 
the time of the expiration of said lease, the slid defendant. Edmund 
L. Brown in”, paid to me and I accepted the rent of said premise's in 
accordance with tin* terms of said lease*, but since* the* e*x- 
ft piration of said le*ase* on September 14th lftlft. 1 have re¬ 
fusee 1 to aee-ept any further rent from the* defendant for said 
pivmises and have* not received any rent for a pe-riod e*xteneliii£ be¬ 
yond the 14th day of Scpte*mher lftlft. I’pon the' defendant's fail¬ 
ure* to vacate said premises at the expiration of said lease* I instituted 
suit against him in the Municipal Court of tlu* District of Columbia 
and obtaine'el a judgment for possession of the* same*, from which said 
judgment the said defendant has appended to this Court. 

1 further say that 1 pure*hase*el said premises in uood faith for a 
residene*c for myse*lf and husband, and that 1 in <M>od faith desire* to 
obtain possession in order to oeeaipv the* same* as my home*. 1 have 
in the past six months been fom*ei to move five times to my uivat 
financial hiss and personal ine-onve*nie*ne*e*. ami am at present, with 
my liusband. oeyuvin” erne* room in a rooming house in this City to 
our ]L»re*at disadvantage* and dise-omfort. Our furniture* has be*en in 
storage in this ( ity for more* than six months at a e-ost of a 

month. 

CRACK lb CKKMAX. 


Subseribeel and sworn to before* me this 2*> dav of Oetobe*r A. I). 
lftlft. 

CKoUCK II. CAMPBELL. 

I seal. 1 A n tar if Pti/Jtr. I). C. 


Xotarv Public for the Dist. of Columbia. 
* 

My Commission expires Apr. 2ft. Ift21. 
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1 () Defendant's A tfidarif . 

Filed November <>, 1919. j 

* * * * * * |* 

i 

! 

District ok Columbia, I 


1. Edmund L. Browning, being first duly sworn according t-o law 
upon oath depose and say: I am the defendant in the abov^ entitled 
ease. J. with my family, consisting of my wife and two (children, 
occupy the premises No. 4428 loth St. N. \\\, in the District of Co¬ 
lumbia, under a written lease from one Isaac S. Pennybaekfcr which 
by the terms thereof expired on Sept. 14th 1919, but whiefh, I am 
advised, has been continued in force by virtue of the provisions of 
the so-called Saulsbury Resolution, and I invoke the said Resolution 


as protecting me in my ]>ossession u]>on the ground that tlje plain¬ 
tiff does not claim to be. and as a matter of fact is not, in the employ 
of or officially connected with any branch of the government, and in 
case the said Resolution be finally construed as entitling a bona fide 
purchaser for his own occupation of premises occupied bv aj tenant, 
to recover possession, then upon the further ground that, the said 
Resolution imposes upon a plaintiff in such case the burden of estab¬ 
lishing such condition and that such burden upon him is hot satis¬ 
fied by a mere affidavit, any rule of court to tlie contrary notwith¬ 
standing; and I demand a jury trial in accordance with ithe 7th 


Amendment to tlie Constitution of the United States. Tn thi month 


of May, 1919, Miss C. M. Pennybacker, to whom I bad paid! the in¬ 
stallments of rent under said lease, informed me that the said premises 
had been conveyed to the plaintiff herein and directed me to 
11 pay to the said plaintiff rent thereafter to accrue under said 
lease, but bevond such statement of said Pennvbacker and 
the fact that at the trial of this case in the Municipal Court, the 
plaintiff produced a deed from a person other than said iPenny- 
1 >aeker purporting to convey said premises to her, the said Plaintiff, 
for a nominal consideration. I have no knowledge or information 
as to the circumstances under which the said premises were acquired, 
if at all. by said plaintiff, and no knowledge or information! which 
would enable me honestly and conscientiously either to admit or deny 
that the said plaintiff was a bona fide purchaser of said premises or, 
if an actual purchaser, that she purchased the same for her own 
occupation. 1 have been informed by the plaintiff, and believe that 
1 will be able to prove at the trial, that a short time before the date 
when the plaintiff claims to have purchased the property in question, 
she and her husband, who constituted all of her family, were occupy¬ 
ing as their home a certain other house in said city of Washington 
owned by her, and that she sold the same for a high price and de¬ 
livered possession thereof and moved into a rented room or rooms. 
Such action by the plaintiff indicates that she may not have pur¬ 
chased (if in fact she did actually purchase) the premises now in 
question in good faith for her own occupancy, but for speculation 
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with the expectation of obtaining possession as a hona fide purchaser 
for lier own occupancy and then selling the ]>roperty at a higher 
price, as she did in the case of her former home. That tins may 
have been, and still may he. her intent is further to lx* deduced from 
tlie fact that the property in question is a seven-room house, con¬ 
taining four bed-rooms, and that so many rooms are not re- 
12 (juired by her and her husband. 1 have no other means of 
exploring the mind of the plaintiff and disclosing her real 
intent in acquiring said premises, if in fact she did purchase the 
same, and 1 am advised that I am entitled to a jury trial wherein the 
burden will be upon the plaintiff to establish that she was a bona fide 
purchaser of said premises for her own occupancy and wherein T 
will have the right of cross-examination of her and her witnesses be¬ 
fore the jury. I, therefore, for the purpose of joining issue, enter a 
denial that tin* plaintiff was or is a bona lide purchaser of said prem¬ 
ises for her owii oceupanev, and demand a jurv trial. 

KPMCNP Is. BUOWNINC. 

Subscribed to and sworn to before me this b dav of November A. 
1). 101b. MAllV A. SIIKLTOX. 

[seal. | ' A 9 of wry Public. 

Molitni \<>r ./ u.i I (f m ( n f I n<lrr Pule 10, 

Filed November 12. 1010. 


Now comes the plaintiff, by her attorney, Chapin F>. Bauman. and 
moves the Court for judgment for possession of the premises de¬ 
scribed in the above entitled cause and other relief, including costs 
under Rule 10 of the hub's of this Court, and 

1st. Because this plaintiff duly filed her aflidavit in this cause as 
allowed by said rub*s and the defendant has failed to file a 
lb suflieient affidavit of defense as required by said Rule: 

2nd. Because* the aflidavit of defense filed bv the defend¬ 
ant in this cause is insufficient, as matter of law. to defeat the plain¬ 
tiff’s reeoverv and relief, as set forth in the* plaintiff's aflidavit filed 
under said Rule. CHAFIN' F>. BATMAN. 

i Attorney for Plaintiff. 

William C. Prentiss. Ksq.. 

Attorney for I>efcndant. 

S02 Westory Building. 

Washington. I >. (’. 

Dear Mr. Prentiss: 

Please take notice that the foregoing motion of the plaintiff will 
he called to the attention of one of the Justices sitting in the Law 
Division of said Court on Friday. November the 14th. 1010 at ten 
o'clock A. M., or as soon thereafter as counsel can be heard. 

CHAPIN B. BAUMAN. 

Attorney for Plaintiff. 
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Service of a copy of the above motion and notice acknowledged 
tin’s 10 dav of November A. 1 >. 1010. 

WM. C. PRENTISS, 
Per M. 1). F. | 

14 Supreme Court of tbe District of Columbia. i 

Monday. November 24th,j 1919. 

| 

Session resumed pursuant to adjournment. Non. F. L. iSiddons, 
dust ice ] >ri*sidiiijLi*. j 


Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, plaintiff's motion for judgment for want 6f a suf¬ 
ficient affidavit of defense under Law Pule Nineteen, bcingj submit¬ 
ted to the Court and considered is hereby granted. Wherefore, it is 
considered that the plaintiff recover of the defendant and National 
Surety Company, his surety her costs of suit and do have and recover 
of the defendant possession of the premises No. 4424 loth Street, 
N. W., located in the District of Columbia, and have execution 
thereof. 

From the foregoing judgment, the defendant, by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas, is hereby fixed in the 
sum of One Thousand Dollars. | 


Me inorandn in . 

November 24. 1919.—Supersedeas bond approved and filejd. 
1 Order for Trouser!])! on Appeal. 

Filed I Vcember 4 ,1919. i 


:|j # 'Jc- # % :j« sf: j 

The Clerk of said Court will please prepare transcri 
appeal including all papers. 

WILLIAM C. PRENTISS \ 

A Homep for Defendant. 

j 1 ss !(pun cut of Krrors on Appeal. 

Filed December 10, 1919. I 

s{: j 

Comes now Edmund L. Browning, by his attorney, and jassigns 

error in the ruling and action of the Supreme Court of the pistrict 
of Columbia complained of. as follows: 

1. In granting the motion for and entering judgment on the af¬ 
fidavits. i 


pt of record on 
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2. In not overruling said motion for judgment. 

3. In not holding that Rule 10 of the Supreme Court of the Dis¬ 
trict of Columbia does not apply to eases arising under the exception 
in the so-called Saulsbury Resolution, or. if so applicable, that said 
rule is unconstitutional and void in that it unreasonably restricts 
and impairs the right of trial by jury. 

4. In not holding that the Saulsbury Resolution is constitutional 
and valid. 

5. In not holding that the plaintiff was a landlord and not a pur¬ 

chaser for her own occupation, within the meaning of said 
1G Saulsbury Resolution, and failed to show that she necessarily 
required possession of the premises for her own occupation, 
and that she was in the employ of the government. 

G. In not holding that the Saulsbury resolution is to be construed 
as extending the operation of the exception therein to purchasers of 
premises occupied by tenant under lease only where the purchaser is 
in the employ of the government, and that the plaintiff has not 
brought herself within the exception so construed. 

7. That, in any event, the defendant, upon the affidavits was en¬ 
titled to a jurv trial. 

1 WILLIAM C. PRENTISS, 

Attorney for Defendant. 

17 Supreme Court of the District of Columbia. 


United States of America. 

District o t Coln m Ida % ss: 

T, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
It?, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. <>21M>7> at Law, wherein Grace B. 
German is Plaintiff and Edmund L. Browning, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of December, 1010. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerh, 

By W. E. WILLIAMS, 

Assistant Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
3351. Edmund L. Browning, appellant, vs. Grace B. German. 
Court of Appeals. District of Columbia. Filed Jan. 2, 1919. Henry 
W. Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 

January Term, 1920 


No. 3351 


EDMUND L. BROWNING, Appellant 


GRACE B. GERMAN 


BRIEF FOR APPELLANT 


This is a case under the Saulsbury Resolution.! 

The appellant was tenant of the premises in question 
under a term lease from Isaac S. Pennybacker expiring 
on September 14, 1919. On October 20, 1919, thi ap¬ 
pellee filed her complaint in the Municipal Court seating 
up that she was entitled to the possession of the prem¬ 
ises and that the same were unlawfully detained from 
her and held without right by the appellant to Whom 


1 




one Isaac S, Pennybacker had theretofore rented the 
premises as a yearly tenant and whose tenancy and 
estate had l>een determined by the expiration of the 
lease, said lease having been duly assigned and trans¬ 
ferred to the appellee, and that the premises were 
bought by the appellee for a home for herself and 
husband. 

After trial in the Municipal Court judgment for pos¬ 
session was there entered, from which the appellant 
appealed to the Supreme Court of the District of 
Columbia. 

In the upper court the appellee filed Affidavit of 
Merit under Rule 19. setting up that she was a bona 
fide purchaser of the premises for her own occupancy as 
a home; that she purchased the property on the 5th day 
of May. 1919. by deed bearing that date and recorded on 
May 7, 1919. and that the purchase price was $9,500. 
which she paid as follows: $2,000 cash, assumed a first 
trust of $2,500, and gave a second trust for $3,000; that 
in May. 1919. she notified the appellant that she had 
bought the property as a home for herself and husband 
and would require possession thereof on the expiration 
of the appellant’s lease on September 14. 1919: that from 
the time of the purchase by her of the premises up to 
and including the month ending September 14, 1919. 
the appellant paid to her and she accepted the rent of 
the premises in accordance with the terms of the lease, 
but since the expiration of the lease on September 14, 
1919. she had refused to accept and had not received 
any further rent from the appellant: that she purchased 
said premises in good faith for a residence for herself 
and husband and in good faith desired to obtain posses¬ 
sion in order to occupy the same as her home; and that 


2 


she was then with her husband occupying one room in 
a rooming house and that their furniture had lieen in 
storage for more than six months at a cost of $15 a 
month. j 

The appellant thereupon filed his Affidavit pf De¬ 
fense setting up that he with his family, consisting o? 

i 

his wife and two children, occupied the premises; under 
a written lease from Isaac S. Pennvbacker which bv 

J I * 

the terms thereof expired on September 14, 1919, but 
which he was advised had been continued in force by 
the Saulsbury Resolution, and that he invoked the said 
Resolution as protecting him in his possession upbn the 
ground that the appellee did not claim to be and was 
not, in the employ of or officially connected with any 
branch of the Government; and, in case the said I Reso¬ 
lution should be finally construed as entitling ai bom 
fide purchaser for his own occupation of premises'; occu¬ 
pied by tenant, under a term lease, to recover posses¬ 
sion, then upon the further ground that the Resolution 
imposed upon the plaintiff in such case the burclen of 
establishing such condition, and that such burden I upon 
him could not be satisfied by mere affidavit, any rjile of 
court to the contrary notwithstanding, and that hje de¬ 
manded a jury trial in accordance with the Seventh 
Amendment to the Constitution of the United States. 


The appellant further set up that in the month of 
May, 1919, Miss C. M. Pennvbacker, to whom hej had 
paid the installments of rent under the said lease, in- 

I 

formed him that the premises had been conveyed to the 
appellee and directed him to pay to the appellee j rent 
thereafter to accrue under said lease, but beyond jsuch 
statement of said Pennvbacker and the fact that a| the 
trial of this case in the Municipal Court the plaintiff 
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produced a deed from a person other than said Isaac 
S. Pennybacker purporting to convey said premises to 
the appellee for a nominal consideration, lie had no 
knowledge or information as to the circumstances under 
which the premises were acquired, if at all, by the 
appellee and no knowledge or information which would 
enable him honestly and conscientiously either to admit 
or deny that the appellee was a bona fide purchaser of 
said premises or, if an actual purchaser, that she pur¬ 
chased the same for her own occupation; that he had 
been informed by the appellee, and believed that he 
would be able to prove at the trial that a short time 
before the date when the appellee claimed to have pur¬ 
chased the property she and her husband, who consti¬ 
tuted all of her family, were occupying as their home a 
certain other house in the city of W ashington owned 
by her and that she had sold the same for a high price 
and delivered possession thereof and moved into a 
rented room or rooms, and that such action by the plain¬ 
tiff indicated that she may not have purchased, if in 
fact she had actually purchased, the premises now in 
question in good faith for her own occupancy, but for 
speculation with the expectation of obtaining possession 
as a bona fide purchaser for her own occupancy and 
then selling the property at a higher price, as she did 
in case of her former home, and that this may have 
been, and still might be, her intent was further to be 
deduced from the fact that the property in question is 
a seven-room house, containing four bedrooms, and that 
so many rooms are not required by her and her hus¬ 
band, and that he had no other means of exploring the 
mind of the plaintiff and disclosing her real intent in 
acquiring the premises, if in fact she did purchase the 
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same, and that he was advised that he was entitled to 
a jury trial wherein the burden would be upon the ap¬ 
pellee to establish that she was a bona fide purchaser of 
said premises for her own occupancy, and wherein he 
would have the right of cross-examination of her and 
her witnesses before the jury, and therefore, for the 
purpose of joining issue, he entered a denial that the 
plaintiff was a bona fide purchaser of said premises for 
her own occupancy and demanded a jury trial, j 

The Court below granted motion for. and entered, 
judgment for possession, from which the appellant has 
appealed, and given a supersedeas bond. 

j 

ARGUMENT i 

The appellant's defense is based on the constitution¬ 
ality of the Saulsbury Resolution. That question is 
now before the Supreme Court of the United Staties in 
three cases from this Court and its determination! may 
depend upon the construction which the Supreme Court 
may place upon the language of the Resolution, j 

It will be contended in the Supreme Court that a pur¬ 
chaser of premises occupied by a tenant under a jerm 
lease becomes a landlord and is within the exception 
in the Resolution only in case he is in the employ of or 
officially connected with a branch of the Governnhent. 
If this construction should prevail and the Resolution 
be held constitutional the appellee here would not be 
entitled to possession, as she was not in the emlploy 
of or officially connected with any branch of the Gov¬ 
ernment. 

It will also be contended in the Supreme Court that 
even if a purchaser in such case is not to be regarded 

I 

I 

I 

J 
I 
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as a landlord within the meaning of the Resolution he 
still does not come within the excepting clause unless 
he is in the employ of or officially connected with any 
branch of the Government, that is to say, that the final 
clause of the exception “Or where the property has been 
sold to a bona fide purchaser for his own occupancy" 
applies only where an owner in possession sells to a 
bona fide purchaser for his own occupancy and then 
refuses to surrender possession. 

This Court, however, in Maxwell vs. Brayshaw, 47 
\Y. L. R. 342, without then finding it necessary to pass 
upon the constitutionality of the Saulsbury Resolution, 
held that the final clause of the exception was applicable 
to a case of sale to a bona fide purchaser for his own 
occupancy of premises in the possession of a tenant 
under an unexpired term lease. Later in the case of 
Wilson vs. McDonnell, 48 Wash. Law Rep. 6, this Court 
held the Saulsbury Resolution unconstitutional. 

But as the questions whether the appellee in this case, 
on the conceded facts, is to be regarded as a landlord, 
or whether, not being in the employ of or officially con¬ 
nected with any branch of the Government, she is within 
the exception in the Saulsbury Resolution, are substan¬ 
tial questions which will be determined by the Supreme 
Court in the three cases now pending there, we submit 
this Court should defer its decision in the present case 
until the Supreme Court shall have handed down its 
decision. 

It may be suggested that this Court should see if it could 
dispose of the case irrespective of the question of consti¬ 
tutionality of the Saulsbury Resolution, that is to say, 
whether assuming that Resolution to be constitutional, 
the case can be disposed of upon other grounds. In view 
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of what has been suggested, however, it is apparent that 
the case could be so disposed of only upon an assumed 
construction of the Resolution, and until the Supreme 
Court passes on that question, we submit that this Court 
should not undertake to assume a construction of the jSauls- 
bury Resolution for the purpose of disposing of the case 
without regard to the constitutionality of the Resolution, 
for it may be that the Supreme Court will find that the 
question of constitutionality of the Resolution depends 
upon its construction. It may agree with this Court that 
the Resolution as construed by this Court in Maxwell vs. 
Brayshaw, supra, would be unconstitutional, but it 
may adopt the other construction hereinbefore suggested 
and hold that the objections raised by this Court are 
thereby eliminated. 

But even assuming, for the sake of the argument 1 , that 
the Supreme Court will adopt this Court’s constructibn of 
the Resolution, we submit that the appellant would,; even 
in that case, be entitled to a jury trial. The issue would 
then be reduced to whether or not the appellee was a! bona 
fide purchaser for her own occupation, and the questions 
presented would be whether or not that issue can be: tried 
upon affidavit and assuming that it can, whether the ap¬ 
pellant on the affidavits is entitled to a jury trial. 

The first question involves the validity of Rule 19 of 
the Court below. That rule was adopted long before the 
passage of the Saulsbury Resolution and contemplated; only 
ordinary landlord and tenant cases where the facts tlo be 
put in issue are as well within the knowledge of the tenant 
as of the landlord. i 

The exception in the Saulsbury Resolution, as construed 
by this Court, introduces new subjects of inquiry—the bona 
fides of a purchaser, and his intent in respect of thq use 
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of the premises. The question of bo)ia fidcs is one of rela¬ 
tion between the landlord and the purchaser, as to which 
the tenant cannot be presumed to have any knowledge or 
information. And the matter of intent in respect of the 
use of the premises is one of mental state of the purchaser, 
tested by his circumstances and needs—all matters as to 
which the tenant cannot be presumed to have knowledge 
or information. The burden of establishing the two condi¬ 
tions —bona fidcs of the purchaser and his purpose in pur¬ 
chasing the premises for his own occupancy, are by the 
Saulsbury Resolution thrown on the purchaser. 

An honest tenant would be helpless to meet the allega¬ 
tions of the plaintiff's affidavit. lie has no knowledge or 
information. He may have suspicion, but that would not 
justify him in denying under oath or even in making affi¬ 
davit that he was informed and believed and expected to be 
able to prove at the trial, etc. Only a dishonest tenant 
would resort to such an affidavit. The rule, therefore, 
if applicable, would place a premium upon dishonesty. 

Such rules, to be valid, must be appropriate and rea¬ 
sonable. 

In the next place if Rule 19 could be regarded as ap¬ 
plicable, it would be unconstitutional in that it operates 
unreasonably to deprive of the right of trial by jury. 

The 73d Rule was sustained upon the ground that it did 
not unreasonably burden the right to trial by jury, but that 
rule applies only to actions ex contractu, where the defen¬ 
dant is presumed to be fully cognizant of his defenses, if 
any, and it merely requires him to state them in an affi¬ 
davit as a condition of enjoying his right to trial by jury, 
that is to say, to show by his affidavit that there is a mate¬ 
rial issue to go to the jury. 
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Rule 19, as applicable to ordinary cases of landlord and 
tenant, involved only matters of contract relation, qnd was 
merely an extension of Rule 73. 

The Saulsbury Resolution, assuming it to be i consti¬ 
tutional and to be construed as this Court has construed 
it, has extended the inquiry beyond the realm of contract 
and imposed upon the plaintiff conditions which he must 
establish. It does not impose upon the defendant the bur¬ 
den of disproving those conditions. The constitutional 

i 

right to trial by jury entitles the defendant to cross-examine 
the plaintiff and his witnesses before a jury and to have 
the jury determine whether the required conditions —bona 
fidcs in the alleged purchase, a matter between the land- 
lord and the alleged purchaser, and the purpose of tjie pur¬ 
chaser, largely a matter of intent—exist. 

But assuming, for the purposes of the argument, that 
Rule 19 applies, we submit that in the appellant's affidavit 
he has gone as far as it is possible for him honestly to 
go in respect of allegation. He asserts that he has no 
knowledge or information as to whether the transfer! of the 
property was a bona fide purchase, beyond the fact that 
the party to whom he had been paying rent (who was not 
his landlord) informed him that the premises had been 
conveyed to the appellee and the fact that the deed qf con¬ 
veyance produced at the trial in the Municipal Court recited 
merely a nominal consideration. 

i 

And as to the purpose of the appellee in respect of the 
use of the premises the appellant asserts that he had no 
knowledge or information which would enable hinj hon¬ 
estly and conscientiously either to admit or deny that the 
appellee purchased the premises for her own occupation 
but that he was informed by the appellee, and believed that 

j 
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he would be able to prove at the trial, that a short time 
before the date when the appellee claimed to have pur¬ 
chased the premises, she and her husband, who constituted 
all of her family, were occupying as their home a certain 
other house in the city of Washington owned by her, and 
that she sold the same for a high price and delivered pos¬ 
session thereof and moved to a rented room or rooms, 
suggesting that this indicates that she may not have pur¬ 
chased the premises now in question in good faith for her 
own occupancy but with the expectation of obtaining pos¬ 
session as a bona fide purchaser for her own occupancy 
and then selling the property at a higher price, and that 
this may be further deduced from the fact that the prop¬ 
erty in question is a seven-room house containing four 
bedrooms and that so many rooms are not required by 
her and her husband. 

Where the issue is one of bona fidcs or intent a wide 
latitude is periffitted in the matter of evidence and the 
circumstances set forth in the appellant’s affidavit would be 
proper for consideration by the jury in passing upon the 
issue of good faith and purpose in purchasing the property 
The jury would also have the benefit of observation of the 
plaintiff and her witnesses while testifying and the benefit 
of cross-examination of them by the appellant. 

We submit, therefore, that in view of the nature of the 
issues the appellant's affidavit is sufficient to entitle him 
to a jury trial, even assuming that the construction of the 
Saulsbury Resolution by this Court in Maxwell vs. Bray- 
shaw. supra, is correct, that the Saulsbury Resolution as 
so construed is constitutional, and that Rule 19 is appli¬ 
cable to the case and valid. 

We submit, however, as before suggested, that unless the 
Court takes this view of this aspect of the case it should 
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defer its decision until the Supreme Court shall have passed 
upon the construction and constitutionality of the Sauls- 
bury Resolution. 

! 

Respectfully submitted, 

i 

I 

i 

William C. Prentiss,; 

Attorney for Appellant. 
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